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airs of Roddingrie and 
y of Kerſe, which, 


N parts had been ſo feaed out, Robert, commendator 
of Holyroodhouſe, in 1552, granted a\feu-charter-of- a number of 
lands ſpecially enumerated, being the whole of the barony that 
remained with the,abbot after the feus above mentioned ; and, a- 

mong gthers, the lands of Whiteſide and ediliag. t the Duke of 
Chaſtelra uit, the predeceſſor of the Duke df Hamilton and in the 
Tenendat ot this charter, there is the following olauſe. Cum com- 
* myai-paſtura; libero introitu et exitu, et cum omnibus aliis et 
ſingulis, libertatibus, commoditatibus, proſicuis, aſiamentis, et 
Julie ſuis pertinen. quibuſcunque, tam non nominatis quam 
nominatis, dam ſubtus terra quam ſupra terram, procul et prope, 
* ad pradiqtas. terras, molendina, et piſcarias, cum univerſis rt 
© ſingulis ſuis pendiculis reſpective pertinen. gta be held of che 
abbot for the feu- duties thetein mentioned. einn r 
About the beginning of the Reformation,. the Eu lands, pro- 
perty and ſuperiority, of this abbacy, under the exception of the 
anterior feu- rights, wert reſigned: in the hands of the crown, in fa - 
vour of Sir Lewis Ballandine of Broughtown, who obtained a 
charter of reſignation and confirmation, with a Mwadamut, and an 
erection into a new barony, to be called the Huron 3 
and in this manner the Duke of Chaſtelrault became vaſſal to Sir 
Lewis Ballandine, then come in place of 2 res _ tontent * 
Holy roodhouſe. | 229 0 

William Ballandine, the ſon and bei of Sir Lewis, fold and if, 

poned, ta James Marquis of Hamilton, the ſuperiority of the whole 

lands contained in the above-mentioned i feu-cbarter 1 S — 
Aug. 17.1611 which the Marquis, of this date, obtained a charter of: on 
from the. crown, with a clauſe of Novodamur, erecting theſe tand 
a his favour into a lordſhip, — and regalityy| tobe called i bs) 
time- coming, the Lordſhip, barony, and regulity of Abbetſherſe, . 
The family of Hamilton having in this manner confohdated ths: 
property with the ſuperiority, followed out the plan of che abboõts 
% Holyrooghouſe, by granting feus from time te time of parcels. WP 

their property, upon different conditions, and in different 

terms. Some of theſe feu-rights contain a grant in favour of the 
feuers of the particular lands, with parts and pertinemti; and the 
rights in favour of others of theſe feuers, contain a Brant of 2 
right and intereſt in the foreſaid muirs per expreſſum.” 
As by the granting of theſe feus; a number of arent perſons | 
came to have rights, either of common property or ſervitude, upon 


«$A 2 * ? the 
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the -miuics. of: Reddingrigand Whicefiderig, and thereby a g 
tract af dend was" left uncultivated; ſo. to remove this evil; Me. 
Robert Hunter proprictori of the lands of Middlerig and Elrig 


parts of iche furoſ uod hay Robert Johnſton of Overtown, and 
James Beveridge merdhant in Edinburgh, brought” an action a- 
goinſti the Dub of :Hamilzon, nd others, upon act 38. parliament 
1695 libelliug upon that ſlatute 3 and ſetting forth; That the pur- 
ſuers mere proprietora of and Rand: — infeft- nuch ſeiſed in 
the lande and other libelled, atid have been in the ĩimmmmoriul poi 
ſalkanof: the common muirs or :gommontics lying adjacent - there- 
to enmmonly called and known by the name of the Cn mur, 
or-Commonties of: e Fes mannes; wwe: GEN cancla- 
ding in common form. 1:1 422 Nause 
Ibis action came in e Und, Coalſton Ordinary, 
whag of this date ſuſtained tho titles bf the pu ſuurs for 
on this proceſa, granted commiſſion,” and ordered pf MW t 
In conſequence of this interlocutor, a proof ei leg pre- 
ported; a plan made; and ſundry of the claimants produced their 
title -deede· From this production it appeared, chax ſome of che 
titles admitted of à different conſtruction from others ; a ft. 
therefore, in oder to expedite the watter, it would be wt 
dividethe- claimants imo-differenc'elaffes, and fo, by ; oi 


titles of one or two in each claſs,. the rights and; intereſts VF 
whole claimants might be determined; ea 

Tbis method was accordingly foligered. The firſt ca re 
the feuerswho have ſeued thar lands from the ab hots of Hol 
houſe; anterior to the foreſaid ſeu- rights, in favour of the Fot 
Chaſtelrault, in 1552. The - rights ia favour of theſe feuers con- 
taina grant of their lands with pate und perrinentt. The heritors 
in this claſs, are the truſtees of Drummond of r 
clair, and che Karl f Dummer 

The ſecond claſs! were ſuch as ad ꝓrocured Wen e Went e | 


| family of Hamilton, and whoſe feu- a x chard of their 


lande, uitbparts and perüin%“ẽẽjꝶj 
And the third cla&'confiſted of the n of the fanaity of Ha-' 

milton, Whoſe titles contain an expreſs grant in the diſpoſitive-clauſe, 

af an-antereſt.an the muirs, by a due generally conceived in the 

following terms. With houſes, Higgings, yards, moſſes} muirs, 

+ meadows, tofes, crofts, parts, pendictes, and pertinents ; together 

—— <honcke and privilege of commonty, within 

«6 
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649 
the bounds of the common muir of Reddingrig an Whin 
conform to old uſe and privilege, belonging do the ſaid 
and all: other Hherties and 2 uied and wont:”... 

- Methorialy were given in hine inde upon es eof then 
and rg mer peer cla{tnancs monty. 
Duke 6f imeem jo his memorial, Bet“ the 
whole lain JO Robertſon only r 5 155 more than 
ſervitudes upon che commonty; but he likewiſe ſet up cerfain.ſfe- 


— pres ima, As ſuperior, he claimed a precipuns; 
2460/4 He claimed the excluſive right to the coal in the 7 4 


monty, not oily in reſpect that he was, ſole oprictor of 

monty, but like wife that he and his prodecſſon alone 
uſe' to work coal in the commonty; and 31a, alone had en 0 
deration to be given him in the diviſion, in reſpect, that for tome 
tim paſt, be and his predeceſſors had been in uſe to exact certain 
tolls and cuſtoms from the perſons 'who bropghe cattle e 
of Falkirx. 


: be Land Ordinary; upon adviſing the whale, of this date, — 


onneed an interlocutor upon the different points : but repreſenta» 
having been given in, his Lordſhip took the whole to report, 
our Lordſhips, upon adviſing informations bene. inde, . of this 


Muy 30.1 768. date, pronounced the following ;intetlocutor, **The;Lords find, 


© That the-barony of Kerſe did ancientiy belong: to the abbots of 
« Holyroodbouſe ; and that the muirs of 2 and White 
* + fiderigy the ſubject of this divifion, wefe mu * N e 
« within, the ſaid baromy. ; 
ind, That certain farms of the ſaid l were Fened out, 
with the parts and pertinents, to the predecefiors and authors of 
the Earl of Dunmore, John Sinclair, and Wilkam Drummond 
of Grange; and that the remainder of the ſaid barony, was, in 
the year 1552, feued out to the then Duke of Chaſtelrault, Who 
thereafter acquired right to the ſuperibrity ot his own lands: 
* which, by the charter under the great ſeal in the year 1611, were 
erected into a barony 1 regality, called the Barony and m_ 
* lity of Abbat 

Find, That the h of Hamilton did giant feu rights-of o- 
ther parts of the ſaid barony to ſundry per ons, predeceſſors 
and authors to the parties in this eauſe ; and that theſe eee 
vere granted under different qua lities and conditions. 
1 Find 1 in particular, That in the year 1592, a . of Clare 


* conflax 
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ig, as part and pertinent of the ſaid lands; and therefore 
** find, That the ſaid Robert Johnſton, James Beveridge, and, Joba 
© Gib, have a right of common property in the faid muirs;. effeir- 
ing to their Ive lands ; and arcinticled to a ſhare in the di- 
Ky | < 4 to the valued rent thereof, 4 aq *aawr 3351 . 
Aud Had, That the whole other defenders, who have: made 
* the like production, aud proved the Game poſſefion- with (the 
ſaid Robert Johnſton, James Beveridge, and John Gib, whe+ 
* deriving right from the abbots, or from the family of Ha- 
* milton, are in the like manner to be confidered as joint praptie- 
tors, and intitled to draw a ſhare in the divifion, -according ito 
their reſpective valued rents. | nn HA 
in 


Find, That the defender John Robertſon, as ſtanding 
certain parts and portions of the lands of Raudieford 
* commonly called the Ttys Nortbwards, and Biſlet's houſe, with the 
** houſes, yards, and pertinents, as alfoin a proportional part of the 
muir of Reddingrig and Whiteſiderig, effeiring to the valued rent 
of the foreſaid lands, confirmed by the family of Hamilton, the 
* ſuperior, has a right of common in the ſaid muirs: 
Aud in reſpect thereof, and of the proof adduced on the part of 

che ſuid John Robertſon, as alſo the admiſſion of the Duke of 
Hamilton, find, That the I Robertfon is intitle ad 3 


(GG) 
* Gaze of the diviſion, accordiag to the valued rent of bis ſaid 


« lands. | 1 o mid vd barns re 23 
And farther find, Thar i in tho year 1633. the then Au of 

« Hamilton did, by feu-contraQ,” diſpone, in favour. of David 

' « Livingſton, five oxgangs „ of the lands of 


Over Polmont, with parts, pendial ts, together 
«« with the cya 1 of cattle, and — -<cammonty;-with- 
« in the bounds of the common mir — and - White- 


„ fiderig, conform to old uſe and wont: Find it proved, That the 
« poſleſfars of the ſaid lands have been immemorially in uſe of 
paſturing their cattle, and caſting feuel, ex diyot,r on the 

% ſaid muirs; but, in reſpect the original grant imports only a 

6 ſervitude, find, That the defender Gilbert —— Rns as deriving 

& right from the ſaid David Livingſton, is not to be conſidered as 

©. joint . proprietor, but is only intitled to be continued in pol- 

ſeſſion of his ſervitude, till ach time as , ſhare ſhall n off 

« to him, ſufficient to anſwer the ſervitude. |. 

And find, That the whole other; 2 mho are; e 

« caſu with the ſaid Gilbert Laurie, are in like manner ta be conti- 

4 nued in poſſeſſion of their reſpective ſervitudes, until ſuch time 

das ſhares ſhall be ſet off-co them as aforeſ ad. 

Find it proved, That the tenants and polleflors. of the bd. of 

„Hill of Polmont, Nether Mumerals, ' Beg's poſſeſſion, Near Bow- 

% houſe-mill, Mary flats, and Seggyboles being all parts of the 

_ © barony of Abbotſkepſe, have immemonially-/paſſeſſed tbe muirs 

« of Reddingrig and Whitefiderig, as part and pertihent of their 

4 ref; pective farms; and therefore find, That the. defender, the 

8 Duke of Hamilton, as proprietor of cheſe lande, is to be conſi- 

« dered as a joint proprietor,. intitled to draw a ſhare in the divi- 

** Hon, according to the: valued gent of theſe. farms; and ſind him 

« alſo intitled to a ſhare in the divißon, according to the valued rent 

** of theſe farms, which ate mn pars. caſe; with Gilbert Lavrie's 

* farm; and which are hereby found aatitled..to be continued in 

| poſſeſſion. of their reſpective ſervitudes, till ſuch time as ſhares 

KH thall be ſer off to them as aforeſaid: And find, That the ſhare 

to be ſet off to the Duke of Hamilton, mall be- burdened with 

the ſervitudes due to theſe farms lying wichin the barony 

« of apes, wh. are 3 * —— to ſervitudes 


n. 
« Find, 


of . = . * 
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„ Find; That the family of Hamilton did, in many of ear 


« rights ted by them to their vaſſals in the Rid barony 
14 eee -of working coal, { tou 6 tanks, 
"_ _ Ways and, 


on any part of che 2 5 
— — that t fave hen 
= __ after coal on the muirs now under 
commu uny part bf the profits or — 1 2 
het heritors; and therefore find, That in the deereet bf divigoh, 
there is to be reſerved to his Grace, his heits and fueceffors; the 
ame power'of Working coal on the parts of the mut to be ſer 
off to thoſe whoſe ' rights ate burdened with the reſervation a- 
4 'Pove memioned: And find, That the deereet is to conthid the 
ke reſervation to his Grace, af working coal on thoſe parts of 
the muir which ſhall be ſet off to ſuch of the beritors ud are 
„ eee found to have only a'right of ſervitude: Bur find; That 
aſter the diviſion, theſe heritors, who are hereby found to Have 
« rights of common property; and whoſe rights are not batdened 
« with any reſervation of working coal, ſhall; in all time comin 
« thereafter, have the ſole” and exclufive right of working co: 
«within the limits of the ſhares of the muir to be ſer off tõ them; 
and that his Grace ſhall have no power of working coal, or other 
« minerals, thereon, — And remit to che Lord Ordinkr to 
„ proceed accordingly.” r 
The cauſe was thertafrer egit to the Lord atice-Clerke on 


account of Lord Coalſton's abſence; and at à calling of this date, Jane23.176g.. 


it was propoſed on the part of the heritors, That the foreſaid in- 
terlocutor ſhould be applied; and that it ſhould he aſcertained in 
which'of the foreſaid three claſſes, each of the different claimants 
fell to bo placed; and that for that end, a remit ſhould be made to 
the clerk, to make out a ſtate of the perſons who, from their rights, 
appeared to belong to theſe three diflerect claſſes ; and to Nr the 
fame to the Lord Ordinary. 

And this not having been oppoſition the part of the Duke of 


Haden! the Lord Ordinary, of chis date, pronounced the folk june23.1 759, 


lowing interlocutor. © Remits to the clerk to the proceſs,” or Ro- 
„bert Haldane writer in Edinburgh, to make up à ſtate of the 
heritors claiming, who, from their title · deeds, appear to belong 
to the above-mentioned three different claſſes; and to report the 
fame to the Lord args + and in * time, ordains the 
14 | : = perſons 


* 2 ed Ay g — 
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accordingly, made 
1 — intereſis produced ; and he 1 therein ge 
chat r re der rh perfectly clear under hi e 5 —. 
bert Hunter the memoraliſt ought to be Ds the Lor 


ry. vpon advifing.the. whole, pronounced an , interlocutor ; 24 


July 13. 1570. in ſo far as. concerns the memorialift,; is in the following words. 


1 „ And with reſpeR_ to Mr Robert Hunter's claims upon com- 

mon, in right, of his lands of Middlerig and Elrig, makes avi- 
6 Caen tothe Lords; and ondajng. che parties ameareſied jc, thee 
« queſtion. to give in memorials,” &c.. 

In obedieace to the r ll incerlocuor, this memorial is hum- 
bly, offered on behalf of Mr Hunter. And that your n. 
may be enabled to judge of the merits of the queſtion, it will 
neceſſary to ſtate particularly Mr Humer's titles, and the poſſeſſion 
which, — a his n Me 

in queſtion. 

\ The memorialiſt claims — intereſt in this commanty for * 
lands of Middlerig and Elrig, which ate two different tene- 
ments, derived from different authors, by different and diſtina 
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Your. Lordſhips. have already heard, that after. the abbots of 
Holyroodhouſe had feued out the particular parts of the barony 
which now belong to the Earl of Dunmore, - John Sinclair, and the 
truſtees of Drummond of Grange, the whole remaining lands of 
the harony were feued out by the commendator of Holyroodhouſe, 
in 1552, to the Duke of Chaſtlerault; and that, in 1611, James 
Marquis of Hamilton, then in the right of the Duke of Chaſtle- 
rault, obtained from William Ballandine the ſuperiority of the 
whole lands contained in the feu- charter 1552. 

It chat betwixt the foreſaid two periods, the family of Ha- 
milton had fold the lands of Middlerig to Sir John Bruce of Airth; 
and Sir John Bruce having thereafter ſold the ſame to Sir William 
Monteith, Sir John Bruce, according to the cuſtom of theſe days, 


Mayzs. 161 . granted a charter, of this date, in favour of Sir William Monteith, 


of 


6( 9 


of che ſaid linds of Miqdlerig, © cum domibus, ædificiis, hor- 
tie, une worſettis, moris, mgreßis, pratis, paſturis, annexis, 
4 con Partibds, pendicalis, et pertinentiis ſuis quibuſcun- 
Je,“ And; che fa *y Hamilton having, as has been 
arial Bleed, Yogi 2 te ag ſuperiority of the ! 

con api ja Ye Dale of Odor s feu, of which the lun 


4 uis of Hamilton, of this 
= a c dr of 80 
frm 24 — 0 * — —_ rn 


r William Monteich con- 40g. 141621. 
by his rr 'Vir Johan 

115 ii charter contains — in theſs words+ „De oro 

4a-Jays; cbncetl üs, et di jus, memorato Domino Wiliel- 

„o Nfotzteich de Kerſe, Mili iti, bæredibus ſuis maſculis, aſſigna- 

«ris, et ſucbeſſbribs ſuis quibuſcuaque preſcript. hæreditarie et 

«-jrredectnabiliter, ut ſupra, totas et integras prænominatas terras 

noſtras de — cum — eo ædificiis, hortis,” lie out- 

«tris; morie, bom 

2 — 


NS”. nn 1 in noſtr 
— at regard Potent, Nc. 5 * 
Ide diſpoſttion by the family of — 0 Bir john Brace, 
uch dhe diſpoſition and charter by him to Sir William Monteith, 
are not produced : but that the fact is as above n. appears 
from the foreſaid charter of confiritiation'r 621, © | | 
the Novodamus in that charter does only ipechlty gran 
*s liberty and Privilege of caſting peat, turf, feal, and divot, in 
the common muir of Reddingrig ; yet it that the meitio- 
rialiſt and his authors in the lands of M²iddlerig have, for time 
—ͤ— deen in — 1 rem fo 
ſaid commodity; without any challenge or interruption; in 
—— when uſe and PO * = nnen N 


. hy a N 1 
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Slate, p. 28. IJ. 
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thoſe whoſe right of common therein is eſtabliſhed by x 
final judgement of your Lordſhips, have at any time enjoyed. 

Patrick Simſon;aged 66.“ bein g interfogated for the Profvſſor with 
e beſpec to the poſſeſſion had of the commonties in queſtion” for his 
4 lands} of MidWevrig; depones, *Thet for above years paſt 
2 has xnown the tenants of the lands of have been in 
als to paſture and caſt feuel, feal, and err: -upew” che en. 
| onties in queſtion.“ 1181 d! 100 nt dz 10-9 

4 Jebn Bell, aged 78, depones, „ That teria de van remem- 
4. ber. he knows that the tenants bÞMiddlerig have been in uſe to 

<. paſture; and to caſt feuel, feal, and divot; upon che commonties 
in weren un. condeſgend n un, number of 
« Fears“. N 103007 07 

Bona the above ſtate of the caſk it * humbly fabeited to you 
Lordſhips, if the memorialiſt hath not a right of common 
ty in the e in we, n to his lands of Middle: 
rige HAR 1ÞG. |, $215 3448. 103-2 

The family of Hamilton acquire-ac additional right ovinterett 
in the property of this barony by the grant from William Baltan- 
dine in the 1611. No more was thereby conveyed, than the naked 
right of ſuperiority of thoſe lands which bad been feued but to his 
predeceſſor the Duke of Chaſtelrault in 1552 ſo that all the right 
or intereſt which the family of Hamilton have to chi day, or ever 
had in the property of | this barony, whether the ſeveral lands or 
the commonty, reſts. entirely upon the-feu-right granted to the 
Duke of Chaſtelrault in 1552: and it is a clear caſe, and which 
the Duke of Hamilton cannot, nor ſurdy will not, controvert, 
that when the commendator of Holyroodbhouſe ſeued out to 
the Duke of Chaſtelrault his whole in the barony of Ab- 
botſkerſe, not formerly feurd out, with parts and pertinents, 
that be, by chat grant, had a right to ö— — eg 
barony, with a right of common property 


and Reddingrig, the evenoary of the e cr 

ing to the ſeveral lands contained in the 

lands of Middlerig were part of the lands contain 22 = 

it mult therefore neceſſarily follow, that the Duke of 

as proprietor of the lands of „ bad a right of common 

property effeiring- to theſe lands, compared with the other lands in 

che barony. having a right and intereſt in the commont. 
This the memorialiſt humbly apprehends muſt be deciſive of the 


preſent 


n 


queſtian ia the memorialiſt's favour: For your Lordſhipy 
will obſerve, that the grant, hy the family of Hamilton in ta vour 


teu created by the family og, Hamilton, to be held-of cem. by Sir 


John Broce. If chat had been che caſe, they might; hu we qualified 


the, feu in what: dervas they thought proper; and the preſent que- 
ſuon wauld in a great meaſure have depended, upon, the conſtruc- 
tion of the feu · right. But the grant by the family of Hamilzon, in 


of the nemoniahiſt's unhor et, theſe lands of Middlerig. is not a 
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favour of the memorialiſt's author, was a e che 


lands of Middlerig They had not then acqired the rigiu of ſupo · 
riority which they afterwards: got from the Ballandines of Brough- 
ton. It does not appear that the family of Hamilton reſerved any 
right or intereſt whatever in the lands of Middlerig ; and therefore 
when they granted a diſpoſition of theſe lands in fa vours of Sir 
William Bruce, with parts and pertinenim to be held of the ſuperior, 
it is plain that that diſpoſition behoved to carry not only the ſeveral 
lands of Middlerig, but likewiſe that tight and intereſt which theſe 
lands had in commonty. When the family of Hamilton was toral- 
ly. denuded of the lands of Middlerig, they could not, without an 
expreſs reſervation for that purpoſe, afterwards claim any tight or 
intereſt in the commonty on account of theſe lands. The whole 
right and intereſt which thoſe. lands had in the commonty, be- 
hoved to . paſs along with the lands themſelves, as part and perti- 
nent thereof, to Sir John Bruce the diſpanee; and as it cannot be 
diſputed, that the intereſt which the family of Hamilton had in 
the commonty, on account of the lands of Middlerig, while they 
remained with them, was a right of common property, the ſame 
right behoved to paſs along with theſe lands to Sir John Bruce abe 
diſponee;-and accordingly this conſtruction of the rights of the 
panes is perfectly agreeable to the poſſeſſion that afterwards fol- 

It appears from the proof, and indeed it is not diſputed, 
that the memorialiſt, and his predeeeſſor, have had as full a-poſ- 
ſeſſion of che commonty in queſtion; as any of thoſe, who, confeſ · 


ſedly, ha ve a right of common property on it. 

As to che clauſe of Novadamus in the charter 1 621, it ĩs, with ſub- 
miſſion, impoſſible chat it can alter the caſe,” If the memorialiſt 
founded his preſent claim upon chat Novadamut, there might be 
ſome toom for maintaining, that itcould give him no farther right 
in the-commonty than a fervitude of feuel, feal, and divat. But 
this is not the caſe, The memorialiſt s author had formerly an ab- 

' | | | ſolute 


of conſequence to à right of comnon-propefiys in) the commonty 


612) 
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ſolute right to the lands of Middlerig, with parts aud pertinents, and 


effeiring to theſe lands; and it is plain rer. 
ever limited. could never cut the grantea o af any! right high he 
formerly had1independent of the grants y Hherintention of arNove- 
demy3i6 not only 40fecure to the vaſſal what gight he formerly bad, 
but even to coder upon him nem righüa, which be hadert for- 
merly. in ſo far as in the ſuperiar s p.] r. Bar is was never hear: 
of, that ia Nevodggtss could haye the effect to deptiys the vaſſal 
any right he formerly had in him independent of che new grant. 
What might have been the reaſon for conteiviug the Neugdamu, 
in that manner, whether it proceeded from tha ignorance aud over- 
anxiety of the vaſſal, or from the ignorance, &. of the vriter of 
the deed, the memorialiſt cannot take it upon him to account rr 
at this diſtance of time. But he apprehends that it isa clear caſe, 
that although the ſuperior had truly thereby intended a limitation 
of his right, that yet it could not have the effect to deprive: him of 
what he had a good right to, independent of that grant; and that 
it was underſtood that the memorialiſt's author's right was not li- 
mited by that Novodamus, appears from the, poſſeſſion that uni- 
formly: followed ſince. It has been alrendy obſerved; chat abeir 
poſſeiſion of the commonty was not limited: to thꝭꝭ uſes 101 
in the Novagdamus, but that they have, withont challenge, had lb che 
an which any of theſe having à night of common | 
ave.enjoyed, ' | aint „ bag 1250 29110 to rho oily 
0 Angithis: leads the memorialiſt to a-ſeparate vhiſervation;/viz. 
"That, eren althaugh his author's right - hade by ad Nu 
$atus, been effectually limited to a ſervitude of! ſutl, fealy and di- 
wed a right of common property by the poſtivt preſoription. 
[16 an eſtabliſhed point, that a right of common property im @ 
commonty may be acquired by the poſitive preſcription; upon no 
other title than the party's infeftment in the ſeveral, lands, Wu 
ee pertinents ;. and if the memorialiſt, in virtue of his and 
is author's infeftments in the lands. of Middlesig, with parts and 
pettinents, antl the poſſeſſion which they ha ve enjoyed, would have 
at quifedo a right of common property — — 
afathey chad had no intereſt whatever in the comimopyy; bagppre- 
Hontlserthatrhis Formerly having a ſervitude of fuelh tea, and di- 
= F 20 of ban t:: 5; 3 2 2 ne $03; 506 vet, 


2. g 


1 C83 


commonty, — bar him from adquir 0 
ro, che were (18 3 r pt 11 ring «for 
q hang will de unn wink farther upon this e 
the memorialiſt humbly 1 that be haus ne occaſion in 
this caſe'to found upon oreſieſption} as his author had agood right 
t6/k common property in the commonty iniqueſtion; bythe G. 
gital "cotvyeyance from the family of Hamilton of the- antes 6f 
iddlerig with parts and pertinents ; and that the ſubſequent 
Novodawtic could not have che effect to cut Wie out of #vight which 
he had independent thereof. ug ar 
Wich reſpect to che lands of trig, it is one of | thoſs'fetwwithar 
was” originally created by the family of Hamilton; and ix ap- 
pears, 7 the titles produced, to have been granted with parts 
aud pertinents, together with the pa rs cattle, and pri- 
« py J commuonty, within the bounds of common moif of 
and Whiteſiderig, conform to old uſe and 

1 lying within, the barony and regality of Abbotſkerſe, and now 
« withiy/the dukedom and regality of Hamilton, and ſheriffdom 
« of Stirling; reſerving to the Duke, and his heirs, the hailleos), 
and. coa hs, within the bounds of the ſaid lands of Etrig, 
af rs and commonty thereof, with liberty to ſer dowu finks 
« within-apy. part of the ſaid lands of Elrig, except 1 o 
*« eipal dwelling- houſes and yards thereof, and the length 
* three pair of butts next and adjacent thereto. 4rrq 

What created the doubt, whether theſe lands have $59. Yi of 
cortada property in the commonty; or only a ſervitude of paſtu- 
rage, &c. was the ſimilarity of the foreſaid clauſe, to — that 
is contained in the moſt part of the grants of the feuer who! are 
ſtated under the third claſs, and who bave been found to have: 

rights of ſeryitude. But as the memorialiſt's poſſeſſion has in 

very reſpect — do the poſſeſſion of thofe who: have right 
of common property; ſo the memorialiſt is humbly perſuaded that 
your Lordſhips, in this caſe, will ſee no good reaſon for nnn 
=_ rights to that of a ſervitude only. 

Your Lordſhips will - obſerve, that this queſtion becomes ſolely 
a queſtion — the Duke of Hamilton, by whoſe predeceſſor the 
feu rights in queſtion was granted, and the memorialiſt, in favour 
of whoſe author it was granted. For, by the judgements that have 
been already pronounced, where any of the feuers of the family 
have not a z right of common Len but only that of a _ 
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( 14 ) 
tude, the Duke has been found is be e Hit of com · 
mon property in the commonty effeiring ta ſuch lands, with” the 
urden of fuch ſervitude as he granted to thofe feuers: ſu that no 
hird party is in the leaſt intereſted, vhethet the memor ialiſts right 
as a right of common property, ot of 4 fervitutle omi. 
And therefore, as this queſtion becomes in effect entirely a que- 
ſtion betwixt the granter and the gratitee, your Lordſhips will de- 
termine it agreeable to what ſhall appear, from the grant itſelf, to 
have been the meaning and underſtanding of rhe contraQting par- 
ties. No form of words, or verba ſolenmia, are neceſſury to con- 
ſtitute either a right of common property, or of chat of 1 ſervitude. 
The ſtyle and clauſes uſed in conſtituring theſe rights arè vurious: 
both the one right and the other hath been' conſtituted ſometimes 
in one form of words, and ſometimes in another. Sometimes the 
grant is curtly conceived, by conveying the ſeveral” lands fimply, 
with parts and pertinents, which your Lordſhips have in this cauſe 
found to carry a right of common property; and ſometimes a 
greater exuberancy of ſtyle is uſed ; and which indeed ſeems to have 
given riſe to the doubt in this caſe. AEAICE: hana 
And, therefore, however the words here "uſed might naturally 
import a right of ſervitude only, if there was nothing in the grant 
which led to a different explanation, yet the memiorialiſt can, with 
ſubmiſſion, have no doubt, that the words here uſed are broad e- 
nough to carry a right of common property, if it ſhould'appear 
from the deed, that ſuch was the und ding of the contractin 
parties. The Duke of Hamilton, before the grant of the feu of Pitip, 
Pad a Tight to the property of theſe lands, with a right of comitrion 
roperty in the commonty effeiring to them; and therefore; en he 
eus out theſe lands, with the privilege of commonty within the baunds 
of the common muir of Redding, &c. conform to old uſt ard privi- 
lege, theſe words are, in the memorialiſt's humble apprehenſion, 
| aeient to convey the whole right and intereſt which theſe fands 
had in the commonity, eſpecially if it did appear that ſüch was the 
intendment of the granter. eee ©: 
And that it was underſtood by the granter, that he thereby 
did confer a right of common property, appears clearly from 
the ſubſequent part of the clauſe; by which" he Teſerves to 
himſelf, and, his, heirs, © the haill coal and coal-heughs within 
„the tounds of the ſaid lands of Elrig, pertinents and com- 
© monty thereof.” By this part of the clauſe it is clear, that 
the granter underſtood” that the Jands of Elrig had a right of 
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the. Co Rs and that that right was thereby con- 
rayed to 5285 Lg © 18, pain * ſervitude of palturage, hich 
is no more than à mere right, could never intitle, the 
antee to work coal, or any | other; mineals ; and therefore, N 
the Duke made an. expreſs reſerratig a hg coal in W Jab 7 
Elrig, pertinents and commonty thereof, it is Wet that he und 
that, without that reſervation, the co would have belonged fo t 8 
Nan Form which it muſt neceſſarily follow, that he farther 1 5 
that when be conveyed the privilege of 48 07 159 conf. | 
900 w/e, and privilege, he thereby conveyed a right of property i 
45 commonty effeiring to the lands of Elrig, = which he, 
rietor of the lands of Elrig, had a right to. 

Pops here your Lordſhips will pleaſe attend to the terms of the 
original feu: charter that was granted in 1552 by the commendator 
of Holyroodhouſe to the Duke of Chaſtelrault, In the Tenendas of 
this charter there is the following clauſe; © Cum communi paſtura, 
« libero introitu et exitu, et cum omnibus aliis et ſingulis iber- 
* © tatibus, commoditatibus, proficuis, afiamentis, et juſtis ſuis perti- 
nen. quibuſcunque.” Taking this clauſe by Keel without at 
thing farther to explain it, it would naturally have imported a ſer- 
vitude of paſturage only over the commonty : bur as the commenda- 
0 by that grant, was giving away the whole property he had 
within the barony, ſo that it could not be ſuppoſed he, meant 
to reſerve any intereſt. in the commonty, when he was proprietor 
of no lands having an intereſt in dhe mmonty ; ; fo this grant has 
deen accordingly underſtood, and h to import a grant of com- 
A property in the ene to the ſeveral lands there- 
y. cony 

The memorialiſt ſhall not as S Lordſhips farther,” as i 
thing has been hitherto ſtated ut of Duke Hamid aga 
2 preſent claim; and he humble , that, upon the whole, your 
lr har will have, ms, difficult to that the 2 e has 
right of common in t onty in queſtion, effeirin 
any his lands r and Wrig ; a n there is no 
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